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and unpaid assessments that are dis-

covered when the surety bond is in ef-

fect, regardless of when the payment, 

overpayment, or other event giving 

rise to the claim, civil money penalty, 

or assessment occurred, provided CMS 

makes a written demand for payment 

from the Surety during, or within 90 

days after, the term of the bond. 

(2) If the HHA fails to furnish a bond 

meeting the requirements of this sub-

part F for the year following expiration 

of the term of an annual bond, or if the 

HHA fails to submit a rider when a 

rider is required to be submitted under 

this subpart, or if the HHA’s provider 

agreement is terminated, the last bond 

or rider, as applicable, submitted by 

the HHA to CMS, which bond or appli-

cable rider meets the requirements of 

this subpart, remains effective and the 

Surety remains liable for unpaid 

claims, civil money penalties, and as-

sessments that— 

(i) CMS determines or imposes on or 

asserts against the HHA based on over-

payments or other events that took 

place during or prior to the term of the 

last bond or rider; and 

(ii) Were determined or imposed dur-

ing the 2 years following the date the 

HHA failed to submit a bond or re-

quired rider or the date the HHA’s pro-

vider agreement is terminated, which-

ever is later. 

(c) The bond must provide that the 

Surety’s liability to CMS under the 

bond is not extinguished by any action 

of the HHA, the Surety, or CMS, in-

cluding but not necessarily limited to 

any of the following actions: 

(1) Action by the HHA or the Surety 

to terminate or limit the scope or term 

of the bond. The Surety’s liability may 

be extinguished, however, when— 

(i) The Surety furnishes CMS with 

notice of such action not later than 10 

days after receiving notice from the 

HHA of action by the HHA to termi-

nate or limit the scope of the bond, or 

not later than 60 days before the effec-

tive date of such action by the Surety; 

or

(ii) The HHA furnishes CMS with a 

new bond that meets the requirements 

of this subpart. 

(2) The Surety’s failure to continue 

to meet the requirements of § 489.64(a) 

or CMS’s determination that the sur-

ety company is an unauthorized Surety 

under § 489.64(b). 

(3) Termination of the HHA’s pro-

vider agreement. 

(4) Any action by CMS to suspend, 

offset, or otherwise recover payments 

to the HHA. 

(5) Any action by the HHA to— 

(i) Cease operation; 

(ii) Sell or transfer any asset or own-

ership interest; 

(iii) File for bankruptcy; or 

(iv) Fail to pay the Surety. 

(6) Any fraud, misrepresentation, or 

negligence by the HHA in obtaining the 

surety bond or by the Surety (or by the 

Surety’s agent, if any) in issuing the 

surety bond, except that any fraud, 

misrepresentation, or negligence by 

the HHA in identifying to the Surety 

(or to the Surety’s agent) the amount 

of Medicare payments upon which the 

amount of the surety bond is deter-

mined will not cause the Surety’s li-

ability to CMS to exceed the amount of 

the bond. 

(7) The HHA’s failure to exercise 

available appeal rights under Medicare 

or to assign such rights to the Surety. 

(d) The bond must provide that ac-

tions under the bond may be brought 

by CMS or by CMS’s fiscal inter-

mediaries.

(e) The bond must provide the Sure-

ty’s name, street address or post office 

box number, city, state, and zipcode to 

which the CMS notice provided for in 

paragraph (a) of this section is to be 

sent.

[63 FR 313, Jan. 5, 1998, as amended at 63 FR 

29655, June 1, 1998] 

§ 489.67 Term and type of bond. 
(a) Each participating HHA that does 

not meet the criteria for waiver under 

§ 489.62 must submit to CMS in a form 

as CMS may specify, a surety bond for 

a term beginning January 1, 1998. If an 

annual bond is submitted for the initial 

term, it must be effective through the 

end of the HHA’s current fiscal year. 

(b) Type of bond. The type of bond re-

quired to be submitted by an HHA 

under this subpart may be either— 

(1) An annual bond (that is, a bond 

that specifies an effective annual pe-

riod corresponding to the HHA’s fiscal 

year); or 
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(2) A continuous bond (that is, a bond 

that remains in full force and effect 

from term to term unless it is termi-

nated or canceled as provided for in the 

bond or as otherwise provided by law) 

that is updated by the Surety, via the 

issuance of a rider, for a particular fis-

cal year for which the bond amount has 

changed or will change. 

(c) HHA that seeks to become a partici-
pating HHA. (1) An HHA that seeks to 

become a participating HHA must sub-

mit a surety bond with its enrollment 

application (Form CMS–855, OMB num-

ber 0938–0685). The term of the initial 

surety bond must be effective from the 

effective date of provider agreement as 

specified in § 489.13 of this part. How-

ever, if the effective date of the pro-

vider agreement is less than 30 days be-

fore the end of the HHA’s current fiscal 

year, the HHA may obtain a bond effec-

tive through the end of the next fiscal 

year, provided the amount of the bond 

is the greater of $75,000 or 20 percent of 

the amount determined from the com-

putation specified in § 489.65(c) as appli-

cable.

(2) An HHA that seeks to become a 

participating HHA through the pur-

chase or transfer of assets or ownership 

interest of a participating or formerly 

participating HHA must also ensure 

that the surety bond is effective from 

the date of such purchase or transfer. 

(d) Change of ownership. An HHA that 

undergoes a change of ownership must 

submit the surety bond to CMS not 

later than the effective date of the 

change of ownership and the bond must 

be effective from the effective date of 

the change of ownership through the 

remainder of the HHA’s fiscal year. 

(e) Government-operated HHA that 
loses its waiver. A government-operated 

HHA that, as of January 1, 1998, meets 

the criteria for waiver under § 489.62 

but thereafter is determined by CMS to 

not meet such criteria, must submit a 

surety bond to CMS within 60 days 

after it receives notice from CMS that 

it no longer meets the criteria for 

waiver.

(f) Change of Surety. An HHA that ob-

tains a replacement surety bond from a 

different Surety to cover the remaining 

term of a previously obtained bond 

must submit the new surety bond to 

CMS within 30 days of obtaining the 

bond from the new Surety. 

(Authority: Secs. 1102 and 1871 of the Social 

Security Act (42 U.S.C. 1302 and 1395hh)) 

[63 FR 315, Jan. 5, 1998, as amended at 63 FR 

10731, Mar. 4, 1998; 63 FR 29656, June 1, 1998; 

63 FR 41171, July 31, 1998] 

§ 489.68 Effect of failure to obtain, 
maintain, and timely file a surety 
bond.

(a) The failure of a participating 

HHA to obtain, file timely, and main-

tain a surety bond in accordance with 

this subpart F and CMS’s instructions 

is sufficient under § 489.53(a)(1) for CMS 

to terminate the HHA’s provider agree-

ment.

(b) The failure of an HHA seeking to 

become a participating HHA to obtain 

and file timely a surety bond in accord-

ance with this Subpart F and CMS’s in-

structions is sufficient under 

§ 489.12(a)(3) for CMS to refuse to enter 

into a provider agreement with the 

HHA.

§ 489.69 Evidence of compliance. 
(a) CMS may at any time require an 

HHA to make a specific showing of 

being in compliance with the require-

ments of this Subpart F and may re-

quire the HHA to submit such addi-

tional evidence as CMS considers suffi-

cient to demonstrate the HHA’s com-

pliance.

(b) If requested by CMS to do so, the 

failure of an HHA to timely furnish 

sufficient evidence to CMS to dem-

onstrate compliance with the require-

ments of this Subpart F is sufficient 

for CMS to terminate the HHA’s pro-

vider agreement under § 489.53(a)(1) or 

to refuse to enter into a provider agree-

ment with the HHA under § 489.12(a)(3), 

as applicable. 

§ 489.70 Effect of payment by the Sur-
ety.

A Surety’s payment to CMS under a 

bond for an unpaid claim or an unpaid 

civil money penalty or assessment, 

constitutes—

(a) Collection of the unpaid claim or 

unpaid civil money penalty or assess-

ment (to the extent the Surety’s pay-

ment on the bond covers such unpaid 

claim, civil money penalty, or assess-

ment); and 
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